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value close to zero) indicates that the model explains the variation in the data poorly. By virtue

of its higher adjusted R-squared value (0.78 compared to 0.50), the linear-logarithmic

specification fits NFL Network contract data better than the linear model.97

73. The model indicates that several factors collectively determine the price MVPDs

pay for carriage of NFL Network programming. Table 10 presents the parameter estimates and

related measures of statistical significance yielded by this analysis.

TABLE 10: OLSREGRESSIONRESULTS
Variable

Ln(Subscribers)
Contract Year
Package

MFN
High Penetration
Duralion

Y2005

Y2006
Y2007

Constant

Coefficient Std. Error T-Statistic P-Value

'.'#1.

Nole: N = 39, adjusted R-squared - 0.95.

As Table 10 indicates, Contract Year, Package, MFN, High Penetration, and Y2005 variables are

statistically significant factors that affect the price that o~er (non-Comcast) MVPDs pay for

carriage of NFL Network programming.98 Despite the lack of statistical significance of the

subscriber variable, I include this factor in my model because Comcast would likely argue that it

deserves a lower price due to its size.99 The model does a' nice job explaining the variation in

97. Note that my plots and R-squared statistics are based on univariate regressions where Ihe Net Effective
Rate is a function of either (I) total MVPD NFL Network subscribers (the linear model) or (2) the natural log of the
total MVPD NFL Network subscribers (the linear-logarithmic model).

98. Note that I judge statistical significance at the 10 percent level. Only five variables have p-values less
than 0.1 (and are thus statistically significant at the 10 percent level); furthermore. two variables have a p-value of
less than 0.01, meaning that they' are also stalistically significant at the I percent level.

99. I have, for example, evaluated the effect of various specification changes such as adding discrete
variables for each MVPD. These changes generally result in predictions thai are either (I) consistent with the results
in Tables 10 and I I or (2) produ"e significantly higher estimales of the price Comcast should pay for carriage of the
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prices above and beyond the mean (simple average) price, with an adjusted R-squared value of

0.95.

74. I can apply the model parameters to Comcast's characteristics to determine the

fair-market value that, absent the challenged conduct, Comcast would pay to carry NFL Network

on its Expanded Basic tier. Table 11 presents the results for Comcast's Expanded Basic tier of

service. tOO

TABLE 11: PREDICI'ED COMCAST NET EFFECTIVE RATE ABSENT DISCRIMINATION FOR 2008
Tier Net Effective Rate 95% Confidence Interval

Upper Lower

Expanded Basic

Because the predicted price is based on the rate that other MVPDs have voluntarily agreed to pay

for carriage of NFL Network programming, this prediction represents a reasonable measure of

the fair-market value that Comeast would have paid NFL Network absent Comcast's challenged

conduct. Thus, this model predicts that Comcast would pay a NER of per subscriber

per month to carry NFL Network on its Expanded Basic tier in 2008. In keeping with standard

statistical approaches, the prediction model also provides a range of possible Comcast NER

values. This "confidence interval" demonstrates that the appropriate NER that Comcast would

pay for carriage of NFL Network programming on its Expanded Basic tier in 2008 is almost

certainly between and per subscriber per month. 101 The model predicts

LS

NFL Network on its Expanded Basic tier. I have also evaluated a fixed effects model, which produces a confidence
range that includes the prediction I present in Table 11. The fixed effects model considers only 32 observations from
the sample (in part due to the nature of the sample) and thus does not provide the same predictive power that model
[1] provides when estimated using OLS.

100. The predicted pri.ces are based on the following parameter values for Comcast in 2008:

101. A confidence interval is a statistically derived range that provides a measure of the reliability of a
particular point estimate. In applied economics, a 95 percent confidence interval is considered to have a very high
degree of reliability.
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aa

that the parties would not likely agree to any value above or below this range in an arms-length

transaction absent the challenged conduct.

75. Tp project the fair-market value of carriage of NFL Network on Comcast's

Expanded Basic tier for the years 2009-12, I apply the subscriber-weighted year-over-year

(YoY) growth rate of the NERs for the MVPDs in my sample that have contractual rates for any

year between 2009 and 2012 and that, like Comcast, carry the eight-game package. 102 Table 12

shows the average annual NERs used to calculate the projected Comcast rate for the period

2009-2012.

TABLE 12: SELECT MVPD ANNUALNERs 2009-2012

2008

2009

2010

2011

2012

Source: NFL Network contracts; Empiris calculations.

Note that the MVPDs listed in Table 12 have substantially different numbers of NFL Network

subscribers. To account for this variation when I calculate the annual YoY NER growth rate, I

weight each MVPD's NERs, by its 2008 NFL Network subscribership. I calculate the average

subscriber-weighted year-over-year change by selecting the appropriate sample for each year.

Thus, for example, the 2009 year-over-year NER growth rate is calculated as the subscriber-

weighted change in NERs for each MVPD in Table 12 because each MVPD has a carriage

contract for both 2008 and 2009. In contrast, the YoY NER growth rate for 2011 is calculated as

the subscriber-weighted average increase from 2010 to 2011. This value can only be calculated

102.
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using data for the MVPDs that have an established NER for carrying eight-game

,a,

package programming in both years. Table 13 presents my estimated year-over-year NER

growth rates and projects the appropriate Comcast rate for each year from 2009-2012.

TABLE 13: PROJECfED COMCASTNERs, 2008-2012
Yenr-over-Year (YaY) Growth Rate Projected Comeast NER

2008

2009

2010

2011

2012

Not.: 2008 is the bose year; thus the fIrst computed growth rate is that from
2008 to 2009.

Table 13 can be used to extend the predicted rate out to 2012.

C. The Reliability of the Fair-Market Value Range Derived from Analysis of the Fair­
Market Rates Paid by Other MVPDs Is Confirmed by Comeast's Actual Contract
Rate and: by Internal Comeast Valuations

76. Comcast valuations support the reliability of my estimate of the fair-market value

of NFL Network programming carried on Comcast's Expanded Basic tier. First, my estimate is

supported by the price Comcast actually agreed to pay pursuant to the affiliation agreement.

. I examine each valuation below.

1. The Price Estimate Is Confirmed by Comeast's Actual Agreement for
Carriage of NFL Network Programming

77. As noted above, the results of the analysis above are corroborated by the contract

that currently governs Comcast's carriage of NFL Network programming.
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78. The existing contract infonns the per subscriber per month rates that Comcast

committed to paying NFL Network for all of NFL Network's programming, including the

regular-season NFL games. As noted above,

:. Table 14 summarizes the

rate·

to pay;

103.

104.

105.
106.

EMPIRIS, L.L.C.
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ElizaZESE

TABLE 14: 2008 COMCAST AFFILIATE RATES AS STIPULATED BY TIlE NFL-COMCAST AGREEMENT

Sourus:

NOltS: >I<

*. lnformalion on Comcast's subscriber counts is not publicly ....ailable. Comcasl's 2008 Expanded Basic subscribers are derived from
lntcmll NFL Network documents (so-called "remilllIlcc reports") for 2007. Because such 2008 dlla were unavailable, I assume that
Comcast's Expanded Basic 5ubscribershiP!few It the same annual nte betwccn June 2007 and 2008 as it did between September 2006
and June 2007. Comcas('s 2008 D2 subscribers are based on an CSbmalc provided by Fnnk Hawkins. Su Declalinion of Frank
Hawkins, May 2, 2008,1 4 ("My understandin& is that the "02" tier is a...allable to approximately 8.6 million Comeast subscribers who
receive digitallclevision service.").

... The "Basc" Fcc is equal 10 the adjusted base payment per month divided by the lotal in-tier SUbscribers.
t

As Table 14 demonstrates, Comcast committed to pay

79. As noted in Section II.A, the NER is the most comprehensive measure of the

carriage fee paid by an MVPD to NFL Network. The Affiliation Agreement also infonns the

NER that Comcast would have paid for carriage of NFL Network programming on its Expanded

Basic or D2 tiers.

Table 15 presents

the NER that Comcast would pay for carriage of NFL Network programming under the existing

Affiliation Agreement.

EMPIRIS, L.L.C.
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TABLE 15: 2008 COMCAST NERs AS STIPULATED BY THE AFFILIATION AGREEMENT

Source: Internal Nfl. Network Documents: Empiris Calculations.
Note: Numbers may not sum due to rounding.

80. Corncast and NFL Network had thus agreed to a contract, with NERs as set out in

Table 15, before Corncast initiated the challenged conduct of placing NFL Network on a tier

less-penetrated than the tier on which Corncast placed its affiliated sports networks

(Versus/OLN, and the Golf Channel). (As noted earlier, Corncast carries both Versus and the

Golf Channel on its Expanded Basic tier.).

2. The Price Estimate Is Consistent With Valuations Reflected in Comcast's
Internal Documents

81. Internal Corncast analyses also corroborate the predicted price that Comcast

should pay for carriage of the NFL Network programming according to my regression model.
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•

CONCLUSION

82. Comcast discriminated against NFL Network on the basis of affJ.!iation by placing

it on a less-penetrated tier than Comcast's affiliated national sports networks, the Golf Channel

and Versus. Comcast did so even though ratings data show that NFL Network is more widely

watched-and thus more popular-than Comcast's affiliated networks. This analysis

demonstrates that, whether for "total day," "prime time," or for particular programs, NFL

Network is mor~ popular than either of the Comcast-affJ.!iated national sports networks. My

analysis also indicates that NFL programming enjoys substantial "out-of-market" popularity in

cities other than those of the competing teams. These fmdings refute any suggestion that

Comcast's refusal to carry NFL Network on Comcast's Expanded Basic tier was justified based

on relative popularity.

83. An analysis of what comparable MVPDs pay for carriage of NFL Network

programming indicates that the fair-market value of carriage of NFL Network programming on

Comcast's Expanded Basic tier in 2008 is approximately and almost certainly

between and . This prediction is corroborated by what Comcast actually

agreed to pay NFL Network if Comcast carried the network on

107.

See also Table 15, supra.
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:. These findings further refute any suggestion that

Comcast's decision to carry NFL Network on its premium sports tier was justified by cost

concerns; the prices also indicate the appropriate price for carriage that should be ordered by the

FCC.

84. Using the year-over-year average growth rate of the NERs of all MVPDs in my

sample that carry equivalent programming, I project Comcast's rate for the period 2009-12. I

estimate that Comcast should pay an NER ranging from per subscriber per month in

2008 to per subscriber per month in 2012 for carriage of NFL Network on

Comcast's Expanded Basic tier.

* * *
I reserve the right to supplement my above-described opinions based on any documents

(including but not limited to expert reports and documents responsive to Enterprises' document

requests) produced by Comcast that were received, or will be received, too late to be analyzed in

time for this report.

***
I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

March 6, 2009
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APPENDIX 3: LEAGUE CITY DEFINITIONS

Table 5 examines Nielsen ratings data in "league" and "non-league" cities for two

national professional sports leagues, the NFL and the NHL. In each case, the ratings are based on

a universe of 56 Nielsen DMA markets. These markets have been classified as either a league

city or a non-league city for each sport. Table Al indicates which of the 56 DMAs are

considered league cities. Note that any city in Table Al that is not indicated as a league city for a

particular sport is considered a non-league city for that sport. Also note that a DMA can have

more than one team of the same sport, meaning that there are fewer league cities than there are

teams. For example, New York City constitutes one DMA with two NFL teams (the Giants and

the Jets) and three NHL teams (the Devils,'Islanders, and Rangers).

TABLE AI: LEAGUE AND NON-LEAGUE CITY DEFINITIONS
NFL Morket? NHLMarkel?

Albuquerque-Santa Fe

Atlanta Yes Yes
Austin
Baltimore Yes

Binningham (Ann and Tusc)
Boston (Manchester) Yes Yes

Buffalo Yes Yes

Charlotte Yes
Chicago Yes Yes
Cincinnati Yes
Cleveland-Akron (Canton) Yes

o Cohimb~s. OH Yes
Dallas-Fl. Worth Yes Yes
Dayton

Denver Yes Yes

Detroit Yes Yes
Ft. Myers-Naples

Greensboro-H.Point-W.Salem

Green~IJ-Spart-AshevlI-And

Hartford & New Haven
Houston Yes

Indianapolis Yes
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Jacksonville Yes
Kansas City Yes
Knoxville
La~ Vegas

Los Angeles Yes
Louisville
Memphis
Miami-Ft Lauderdale Yes Yes
Milwaukee Yes
Minneapolis-SI. Paul Yes Yes
Nashville Yes Yes
New Orleans Yes
New York Yes Yes
Norfolk-Portsmth-Newpt Nws

Oklahoma City
Orlando-Daytona Bch-Melbm
Philadelphia Yes Yes
Phoenix (Prescoll) Yes' Yes
PiUSburgh Yes Yes
Portland. OR
Providence-New Bedford
Raleigh-Durham (Fayetvlle) Yes
Richmond-Petersburg

Sacramnto-Stkton-Modesto
Salt Lake City
San Antonio
San Diego Yes
San Francisco-Oak-San Jose Yes Yes
Seallle-Tacoma Yes
StLouis Yes Yes
Tampa-St Pele (Sarasota) Yes Yes
Tulsa
Washington, DC (Hagrstwn) Yes Yes
West Palm Beach-FI. Pierce
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